
SOFTWARE SUBSRIPTION AND SERVICES AGREEMENT 
Part 2 – Standard Terms and Conditions 

This Part 2 (Standard Terms and Conditions) is made pursuant to the Software Subscription and Services Agreement (“Agreement”) between 
Apollo Insurance Solutions Ltd. (“Apollo”) and the business entity identified as “Subscriber” on the Cover Page to the Agreement. 

1. COMPONENTS OF AGREEMENT

The documents forming part of the Agreement are Part 1 (Cover Page 
and Financial Terms) and this Part 2 (Standard Terms and 
Conditions) and the Service Level Agreement. 

2. DEFINITIONS

In addition to the capitalized terms defined elsewhere in the 
Agreement, the following terms have the following meanings: 

(a) “Affiliates” has the meaning assigned to it in the BC 
Business Corporations Act, as amended or replaced from 
time to time, and with respect to the Subscriber, includes 
any entities listed under the heading “Affiliates” on the 
Cover Page.

(b) “Anonymized Data” means anonymous, de-personalized 
web traffic data, browser requests and other metadata and 
metrics regarding the System or any Subscriber Data that 
does not reference or identify any Personal Information, 
and cannot be used to identify, the Subscriber or any user 
of the System.

(c) “Confidential Information” means the terms of the 
Agreement and any type of information, data or material 
relating to one party, as Disclosing Party, that is disclosed 
to or otherwise acquired by the other party, as Receiving 
Party, whether before, on or after the Effective Date, 
including all data, information and materials, whether 
disclosed orally, in writing or in electronic form (including 
by way of a software demonstration), relating to (i) the 
business, operations, services, processes, methodologies, 
technologies, research and development and intellectual 
property of the disclosing party, including computer 
software, know-how, trade secrets, inventions, technical 
data, data models, concepts, designs, financial data and 
pricing, business plans and models, business strategies, 
network design and traffic, and information entrusted to the 
Disclosing Party or its directors, officers or employees by 
third parties; (ii) past, current and potential customers, 
suppliers and partners of the disclosing party; and (iii) past, 
current and potential directors, officers, employees and 
subcontractors of the Disclosing Party, and, without limiting 
the foregoing, for Apollo, includes the System and 
related documentation and all current and future product 
and pricing information, business practices, maintenance 
procedures, services and support, methods, strategies, 
plans and information identified or reasonably identifiable 
as confidential and proprietary to Apollo.

(d) “Disbursement” means any expenditures made by Apollo 
that are not Subscription Fees and that are billed to 
Subscriber as an additional charge.  Apollo will obtain the 
Subscriber’s prior consent before incurring any 
Disbursement in an amount greater than $100.

(e) “Personal Information” means the name, address, email 
address, telephone number, date of birth and other 
personally identifiable information of or about an individual 
that forms part of the Subscriber Data, but excludes an 
individual’s job title, business address, business email and 
business telephone number.

(f) “Subscriber Data” means all data, files, documentation or 
other information that the Subscriber uploads to the 
System pursuant to the Subscription, but excludes all 
Subscriber Information and all Anonymized Data.

(g) “Subscriber Information” means all text, graphic images, 
company logos, names or trademarks, that are not 
Subscriber Confidential Information, supplied by

Subscriber to Apollo for use with the Subscription, but 
excludes all Anonymized Data and all Subscriber Data. 

(h) “Subscription” means a time-based, non-exclusive, non-
transferable, non-sublicensable right to access and use the 
System to upload, process, view, display, use and 
download Subscriber Data, all subject to the terms and 
conditions of the Agreement.

(i) “Subscription Fees” means the fees for the Subscription 
set out in the Financial Terms.

(j) “System” means the online cloud computing platform 
and/or technology platform and source code and related 
user manuals and other documents, and owned, licensed 
or sublicensed by Apollo, including all standard 
upgrades and updates thereto that Apollo generally 
implements for all subscribers, but excludes any custom 
product enhancements and offerings that are not part of a 
standard release and that Apollo markets at an 
additional charge.

3. PURCHASE OF SUBSCRIPTION, RESTRICTIONS AND 
RESPONSIBILITIES

(a) Purchase of Subscription.  Subject to the terms and 
conditions of the Agreement, the Subscriber hereby 
purchases the Subscription from Digital, and Digital MGA 
hereby grants the Subscription to the Subscriber, for the 
Term.

(b) Subscriber Information.  The Subscriber acknowledges 
and agrees that the provision of the Subscription to 
Subscriber may require the use of Subscriber Information 
and that Apollo is permitted to use Subscriber 
Information in connection with the Subscription.  
Apollo's rights under this Subsection will 
terminate concurrently with the termination of the 
Agreement.

(c) Subscriber Data.  The Subscriber acknowledges and 
agrees that to the extent the Subscriber uploads 
Subscriber Data to the System, Apollo is permitted to 
access and use that Subscriber Data in connection with the 
performance of its obligations under the Agreement. 
Apollo's rights under this Subsection will terminate 
concurrently with the termination of the Agreement.

(d) Restrictions on Use.  The Subscriber will access and use 
the System only as permitted by the Agreement and in 
compliance with all applicable legal and regulatory 
requirements.  Without limiting the foregoing, the 
Subscriber will not (i) attempt to access, download, copy, 
modify, make derivative works of, disassemble, reverse 
engineer, decompile or in any other way attempt to extract 
the source code of, the System or any component of the 
System; (ii) prepare translations or derivative works based 
on the System or any component of the System, or 
distribute, rent, lease, sell or otherwise commercially 
exploit the System or any component thereof, or (iii) 
process or allow the processing of any data or information 
of any individual or entity other than the Subscriber or, to 
the extent listed on the Cover Page, its Affiliates.

(e) No Extension to Affiliates or Subsidiaries.  Except as 
otherwise set out on the Cover Page, none of the rights 
granted to the Subscriber under the Agreement extend to, 
or grant the Subscriber the right to sublicense or otherwise 
grant any rights to, any Affiliate of the Subscriber.

(f) Account.  The Subscriber is responsible for maintaining the 
confidentiality of its username, account number and 
passwords and is responsible for any unauthorized use of



the System by its users, including its customers.  The 
Subscriber will immediately notify Apollo of any 
unauthorized use of the Subscriber’s account of which the 
Subscriber becomes aware. 

(g) Modifications to System.  Apollo may, in its discretion,
change the functionality or operation of the System from
time to time without advance notice or liability to Subscriber
or any other person, provided that no such change will
have a material and adverse effect on the functionality or
operation of the System that is relevant to the Subscriber’s
actual use of the System.

(h) Data Related Activities.  THE SUBSCRIBER 
ACKNOWLEDGES THAT PERFORMANCE OF DATA 
RELATED ACTIVITIES IN ASSOCIATION WITH ANY 
DATA OR INFORMATION THAT SUBSCRIBER MAY (i) 
OBTAIN FROM THE SYSTEM, (ii) DEVELOP 
INDEPENDENTLY OR (iii) USE IN CONNECTION WITH 
THE SYSTEM, IS THE SOLE RESPONSIBILITY OF THE 
SUBSCRIBER. 

(i) Support Services.  Apollo will support the System in
accordance with the Service Level Agreement.

4. SUBSCRIBER OBLIGATIONS

In addition to the Subscriber’s other obligations set out in the 
Agreement, the Subscriber is responsible: 

(a) to obtain, operate and maintain all computer hardware and 
software necessary for the Subscriber to access and use 
the System;

(b) to obtain and maintain all telecommunications services 
required in order for the Subscriber’s personnel to access 
and use the System;

(c) for the accuracy, completeness and adequacy of all 
Subscriber Data, for the management and processing of 
Subscriber Data and the back-up and maintenance of 
Subscriber Data, all as necessary for the System to 
function in accordance with the Subscriber’s requirements; 
and

(d) for compliance with all applicable legal and regulatory 
requirements and with Apollo's conduct and security 
policies (as made available to the Subscriber for review) 
with respect to the Subscriber’s use of the System.

5. FEES AND PAYMENT

(a) Fees.  The Subscriber will pay all Subscription Fees, 
Disbursements and any other costs and fees specified in 
the Financial Terms in the manner and at the times 
specified in the Financial Terms.

(b) Billing Information.  The Subscriber is responsible for 
providing complete and accurate billing and contact 
information to Apollo and for notifying Digital MGA of any 
changes to that information.

6. SUBSCRIBER DATA/ANONYMIZED DATA

(a) Subscriber Data.

(i) Where required by applicable law, the Subscriber will 
obtain the prior documented consent of any individual 
whose Personal Information forms part of any 
Subscriber Data to the collection, use and disclosure 
of that Personal Information.  Except to the extent of 
Apollo's obligations under Subsection 6(a)(ii), the 
Subscriber is solely responsible for compliance with 
all data privacy, data protection and data security laws 
applicable to its use of the System.  Apollo will not 
be liable for any loss, liability or damage resulting 
from any claim by any third party relating to the 
collection, use and/or disclosure of any data by 
Subscriber, its Affiliates and its and their respective 
directors, officers, employees, contractors, agents or 
those for whom in law they may be responsible.

(ii) If Apollo receives or is granted access to
Subscriber Data, then Apollo will use that 
Subscriber Data only be used for the purpose of 
providing services to the Subscriber under the 
Subscription and will be treated as Confidential 
Information of the Subscriber under the Agreement. 
In addition, Apollo will (A) protect and keep that 
Subscriber Data confidential, (B) handle that 
Subscriber Data in accordance with all applicable 
laws, (C) maintain adequate administrative, technical, 
organizational and physical safeguards to ensure the 
security and confidentiality of that Subscriber Data, 
and (D) promptly notify the Subscriber if Apollo 
becomes aware of any accidental or unauthorized 
disclosure, access or use of any of that Subscriber 
Data, and reasonably cooperate with the Subscriber 
upon any accidental or unauthorized disclosure, use 
or loss of that Subscriber Data.

(b) Anonymized Data.  The Subscriber agrees that Digital 
MGA may use any Anonymized Data (i) for its own internal, 
statistical analysis, (ii) to develop and improve the System 
and/or any other product existing or in development, and
(iii) to create and distribute reports and other materials 
regarding use of the System.  Notwithstanding the 
foregoing, nothing in the Agreement gives Apollo the right 
to publicly identify the Subscriber as the source of any 
Anonymized Data without the Subscriber’s prior written 
consent.

7. OWNERSHIP

(a) System.  The System, any translations or derivatives of the 
System, even if unauthorized, and all intellectual property 
rights relating to any of the foregoing in this Subsection, are 
the sole and exclusive property of Apollo, and the 
Agreement does not grant the Subscriber any ownership or 
intellectual property rights in any of the foregoing.  All rights 
not granted to Subscriber in the Agreement are expressly 
reserved by Apollo.  No ownership of the System 
passes to the Subscriber under the Agreement.

(b) Subscriber Information and Subscriber Data.  The 
Subscriber retains ownership of all Subscriber Information 
and all Subscriber Data and all intellectual property rights 
therein. 

(c) Anonymized Data.  Apollo owns all right, title and 
interest in and to all Anonymized Data and all intellectual 
property rights therein.

(d) Feedback.  The Subscriber may offer, or may be asked to 
provide, suggestions, ideas, recommendations, bug fixes, 
corrections or other feedback (“Feedback”) regarding the 
System, though the Subscriber is under no obligation to 
provide any Feedback.  To the extent the Subscriber 
provides Feedback, Apollo is free to reproduce, make, 
use, create derivative works of, publicly perform, 
display, import, transmit, distribute, license, sell, offer to 
sell or otherwise dispose of that Feedback without payment 
of compensation and without any other obligation to the 
Subscriber.

8. CONFIDENTIALITY

(a) The provisions of this Section apply if and to the extent
Digital MGA and the Subscriber have not entered into a
separate confidentiality or non-disclosure agreement with
respect to the System or the Subscriber Data.

(b) Each party (the “Receiving Party”) who receives
Confidential Information disclosed to it by the other party
(the “Disclosing Party”) will (i) take all reasonable steps to
protect that Confidential Information from any use,
reproduction, publication, disclosure or distribution except
as authorized by the Agreement, and (ii) restrict disclosure
of that Confidential Information to its directors, officers and
employees (as applicable) and, in the case of the
Subscriber, to those of its Affiliates, if any, listed on the
Cover Page, on a need-to-know basis for the purpose of
discharging its obligations to the Disclosing Party under the



Agreement.  Each party, as Receiving Party, will be 
responsible and liable for any breach of this Section by 
those persons. 

(c) The obligations of confidentiality in this Section do not
apply to the extent that information is:

(i) or becomes publicly available through no breach of
the Agreement by the Receiving Party;

(ii) rightfully in the Receiving Party’s possession without
obligation of confidence prior to receipt of that
information from the Disclosing Party;

(iii) rightfully obtained from a third party having the right to
disclose that information without restriction as to use
or disclosure;

(iv) information that the Receiving Party can document
was independently developed by it without reference
to or use of the Disclosing Party’s Confidential
Information; or

(v) required to be disclosed by law, a court of competent
jurisdiction or regulatory body, provided that
immediately upon receiving any such request, and to
the extent that it may legally do so, the Receiving
Party promptly notifies the Disclosing Party in writing
of that requirement so that the Disclosing Party has
the opportunity to seek a protective order to such
action as it deems appropriate to protect that
Confidential Information.

(d) Upon becoming aware of any unauthorized use or
disclosure of any of the Disclosing Party’s Confidential
Information, the Receiving Party must promptly notify the
Disclosing Party and, at the cost of the Disclosing Party, (i)
will assist in remedying that unauthorized use or
disclosure, and (ii) will cooperate with the Disclosing Party
in any claim brought by the Disclosing Party against third
parties to protect its rights in its Confidential Information.
The provision of any assistance by the Receiving Party
under this Subsection does not alleviate any obligation to
the Disclosing Party under this Section, nor does
acceptance of that assistance by the Disclosing Party
constitute a waiver of any breach of this Section by the
Receiving Party.

(e) The Receiving Party acknowledges and agrees that the
use or disclosure of the Disclosing Party’s Confidential
Information in a manner inconsistent with the terms of the
Agreement is a Default (defined below) and would cause
irreparable and continuing damage to the Disclosing Party
that could not adequately be compensated for in damages
alone.  Accordingly, the Disclosing Party will have the right
to seek equitable and injunctive relief to prevent any actual
or anticipated unauthorized use or disclosure of its
Confidential Information or any further use or disclosure of
that information, as well as all other remedies available at
law or in equity, and the Receiving Party hereby consents
to an injunction being issued against it in this regard (as
applicable).

9. WARRANTIES

(a) No Knowledge of Infringement Claim.  Apollo 
warrants that it is not aware of any claim of intellectual 
property infringement relating to the System.

(b) No Viruses.  Apollo warrants that the System will be free 
from known computer viruses based on Apollo testing 
the System for computer viruses using an up-to-date 
commercially-available virus detection program.

(c) Exclusion of Other Warranties.  EXCEPT TO THE EXTENT
EXPRESSLY STATED OTHERWISE IN THE 
AGREEMENT, THE SYSTEM IS PROVIDED “AS IS” 
AND “AS AVAILABLE” AND Apollo MAKES NO 
REPRESENTATION, WARRANTY OR CONDITION OF 
ANY KIND IN CONNECTION WITH THE AGREEMENT, 
WHETHER EXPRESS, IMPLIED, STATUTORY OR 
OTHERWISE.  TO THE MAXIMUM EXTENT PERMITTED 

BY APPLICABLE LAW, Apollo HEREBY 
SPECIFICALLY DISCLAIMS ALL IMPLIED WARRANTIES 
AND CONDITIONS, INCLUDING ANY WARRANTY OR 
CONDITION OF MERCHANTABILITY, NON-

FORINFRINGEMENT, TITLE OR FITNESS  A 
PARTICULAR PURPOSE.  Apollo DOES NOT 
REPRESENT OR WARRANT THAT THE SYSTEM, OR 
ANY DATA CREATED BY OR STORED ON THE 
SYSTEM, WILL ALWAYS BE AVAILABLE, 
ACCESSIBLE, UNINTERRUPTED, TIMELY, 
SECURE, ACCURATE, COMPLETE, ERROR-FREE 
OR FREE OF VIRUSES.  THIS SECTION WILL 
SURVIVE ANY EXPIRATION OR TERMINATION OF 
THE AGREEMENT. 

10. INDEMNIFICATION

(a) Apollo Indemnification. Apollo will defend the Subscriber 
against any claim, demand, suit or proceeding made or 
brought against the Subscriber by a third party alleging 
that the System, as used by the Subscriber in a 
production environment and in accordance with the 
Agreement, infringes a third party’s valid Canadian or 
United States copyright or patent (each, a “Claim Against 
Subscriber”), and will indemnify the Subscriber from any 
direct damages, legal fees and costs finally awarded 
against the Subscriber as a result of, or for amounts paid 
by the Subscriber under a court-approved settlement of, a 
Claim Against Subscriber, provided that Subscriber (i) 
promptly gives Apollo written notice of the Claim 
Against Subscriber, (ii) gives Apollo sole control of the 
defence and settlement of the Claim Against 
Subscriber (except that Apollo may not settle any Claim 
Against Subscriber unless it unconditionally releases the 
Subscriber of all liability), and (iii) gives Apollo all 
reasonable assistance, at Apollo's expense.  If Apollo 
receives information about a Claim Against 
Subscriber, then it may in its sole discretion and at no 
additional cost to the Subscriber (A) modify the System to 
make it non-infringing without loss of material functionality,
(B) obtain a license for the Subscriber’s continued use of 
the System substantially in the manner set out in the 
Agreement, or (C) terminate the Agreement by giving not 
less than 30 days’ prior written notice and refund to the 
Subscriber any prepaid Subscription amounts with respect 
to each full calendar month remaining in the Term.  
Apollo's defence and indemnification obligations in 
this Subsection do not apply to the extent a Claim 
Against Subscriber arises from the Subscriber’s breach 
of the Agreement or from any gross negligence or wilful 
act or omission by the Subscriber or those for whom in law 
it may be responsible.

(b) Subscriber Indemnification. The Subscriber will defend 
Apollo against any claim, demand, suit or proceeding made 
or brought against Apollo by a third party resulting 
from (i) the use of the System by the Subscriber in 
violation of the Agreement, (ii) any claim by a third party 
that Apollo's possession or use of any Subscriber 
Information or Subscriber Data infringes on the intellectual 
property or privacy rights of any third party, and (iii) any 
violation of any legal or regulatory requirement applicable 
to the Subscriber or arising out of or relating to its use of 
the System (a “Claim Against Apollo”), and will 
indemnify Apollo from any direct damages, legal fees and 
costs finally awarded against Apollo as a result of, or for 
any amounts paid by Apollo under a court-approved 
settlement of, a Claim Against Apollo, provided Apollo 
(A) promptly gives the Subscriber written notice of the 
Claim Against Apollo, (B) gives the Subscriber sole 
control of the defence and settlement of the Claim 
Against Apollo (except that the Subscriber may not 
settle any Claim Against Apollo unless it unconditionally 
releases Apollo of all liability), and (C) gives the 
Subscriber all reasonable assistance, at the Subscriber 
expense.  The Subscriber’s defence and indemnification 
obligations in this Subsection do not apply to the extent 
a Claim Against Apollo arises from Apollo's breach of the 
Agreement or from



any gross negligence or wilful act or omission by Apollo 
or those for whom in law it may be responsible. 

(c) This Section states the indemnifying party’s sole liability to,
and the indemnified party’s exclusive remedy against, the
other party for any claim for infringement of intellectual
property rights.

11. LIMITATION AND EXCLUSION OF LIABILITY

(a) Exclusion of Liability.  Apollo will not be liable for any claim 
arising from, connected with or relating to:

(i) any Subscriber Information or Subscriber Data, 
except to the extent that claim results from a breach 
of the Agreement by Apollo;

(ii) use of the System with any service, technology, 
software, hardware, data or other materials not 
intended or anticipated to be used with the System;

(iii) use of the System in breach of the Agreement;

(iv) any wrongful act or omission by the Subscriber or any 
person for whom in law it may be responsible;

(v) a function, system, method or process forming part of 
the System that is in general use without a license 
from, or the payment of any fee or other compensation 
to, any person; or

(vi) data system failure or damage to the Subscriber’s 
internal system(s) as a result of interaction between 
the System and the Subscriber’s internal system(s), 
except to the extent that failure or damage is the direct 
result of a defect in the System.

(b) Limitation on Liability.  EXCLUDING (i) THE NON-
PAYMENT OF SUBSCRIPTION FEES AND TAXES 
UNDER THE AGREEMENT, (ii) SUBSCRIBER’S 
BREACH OF ITS OBLIGATIONS UNDER ANY OF 
SUBSECTIONS 3(d), 4(d) OR 6(a)(i) OR UNDER 
SECTION 8 or 10, (iii) Apollo's BREACH OF ITS 
OBLIGATIONS UNDER SUBSECTION 6(a)(ii) OR 
UNDER SECTION 8 or 10, AND (iv) DAMAGES ARISING 
FROM A PARTY’S WILLFUL MISCONDUCT OR GROSS 
NEGLIGENCE, NEITHER PARTY'S LIABILITY ARISING 
OUT OF OR RELATED TO THE AGREEMENT WILL 
EXCEED, IN THE AGGREGATE FOR ALL CLAIMS, THE 
TOTAL AMOUNT OF SUBSCRIPTION FEES PAID BY 
SUBSCRIBER THE 12 MONTH PERIOD PRECEDING 
THE DATE OF THE INCIDENT.  THE LIMITATIONS IN 
THIS SECTION WILL APPLY WHETHER AN ACTION IS 
IN CONTRACT OR TORT AND REGARDLESS OF THE 
THEORY OF LIABILITY.  IN NO EVENT WILL EITHER 
PARTY HAVE ANY LIABILITY FOR ANY LOST PROFITS, 
REVENUES OR INDIRECT, SPECIAL, INCIDENTAL, 
CONSEQUENTIAL, COVER OR PUNITIVE DAMAGES, 
WHETHER AN ACTION IS IN CONTRACT OR TORT AND 
REGARDLESS OF THE THEORY OF LIABILITY, EVEN IF 
A PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF 
SUCH DAMAGES. THE FOREGOING DISCLAIMER WILL 
NOT APPLY TO THE EXTENT PROHIBITED BY LAW.

(c) Limitations and Exclusions Reasonable.  THE 
LIMITATIONS AND EXCLUSIONS IN THIS SECTION 
AND IN SUBSECTION 9(c) APPLY NOTWITHSTANDING 
THE FAILURE OF THE ESSENTIAL PURPOSE OF ANY 
LIMITED REMEDY.  THE SUBSCRIBER 
ACKNOWLEDGES THAT THE LIMITED WARRANTIES 
IN SECTION 9 AND THE LIMITATIONS AND 
EXCLUSIONS IN THIS SECTION AND IN SUBSECTION 
9(c) ARE MATERIAL PARTS OF THE BARGAIN 
BETWEEN THE PARTIES, AND THAT PRICES FOR THE 
SUBSCRIPTION WOULD BE SIGNIFICANTLY HIGHER 
WITHOUT THEM.  THIS SECTION WILL SURVIVE ANY 
TERMINATION OF THE AGREEMENT. 

12. DEFAULT AND TERMINATION

(a) Default.  In addition to any other act or omission of a party 
that is designated in the Agreement as being a Default, 
each of the following is a “Default” under the Agreement:

(i) the Subscriber’s failure to pay any undisputed amount 
owing under the Agreement when due, and that 
failure is not cured within 5 business days after written 
notice to the Subscriber;

(ii) the Subscriber’s breach of its obligations under 
Subsection 3(d), 4(d) or 6(a)(i) or under Section 8;

(iii) Apollo's breach of its obligations under 
Subsection 6(a)(ii) or under Section 8;

(iv) the breach by either party of any other provision of the 
Agreement that is not cured to the satisfaction of the 
other party, acting reasonably, within 30 days after 
written notice of that breach is provided by the other 
party;

(v) a party suspends, or threatens to suspend, payment 
of its debts or is unable to pay its debts as they fall 
due, or makes a proposal for or enters into any 
compromise or arrangement with its creditors with the 
result that that party is no longer able to meet its 
obligations under the Agreement; and

(vi) a party is the subject of an application, notice or court 
order for the appointment of an administrator, 
liquidator or receiver; or ceases, or threatens to 
cease, to carry on all or substantially all of its business 
or any similar circumstances arise, with the result that 
that party is no longer able to meet its obligations 
under the Agreement.

(b) Digital MGA Remedies Upon Subscriber Default.  Upon a 
Default by the Subscriber, Apollo will have the right to 
exercise any or all of the following remedies, in addition to 
its other rights and remedies under the Agreement or 
otherwise at law or in equity:

(i) to suspend Subscriber’s access to the System, and to 
otherwise suspend Apollo's performance of its 
obligations under the Agreement, until that Default 
has been remedied to the satisfaction of Apollo, 
acting reasonably; and

(ii) to terminate the Agreement immediately upon written 
notice to the Subscriber, in which case the provisions 
of Subsection 12(d) will apply.  No exercise of 
Apollo's rights under Subsection 12(b)(i) will 
prevent Apollo from later terminating the 
Agreement under this Subsection, whether or not 
termination is on account of that same Default.

(c) Subscriber Remedies Upon Apollo Default.  Upon a
Default by Apollo: 

(i) if the Default relates to the Service Level Agreement, 
then the Subscriber’s remedies set out in the Service 
Level Agreement will be its sole remedy and 
Apollo's sole liability for that Default; and

(ii) in all other cases, the Subscriber will have the right, in 
addition to its other rights and remedies under the 
Agreement or otherwise at law or in equity, to 
terminate the Agreement immediately upon written 
notice to Apollo, in which case the provisions of 
Subsection 12(d) will apply.

(d) Obligations on Termination.  In addition to any other 
obligations of the parties upon termination set out in the 
Agreement, the following provisions apply upon any 
termination of the Agreement:

(i) if Apollo terminates the Agreement under 
Subsection 12(b)(ii), then (A) the Subscription will 
terminate immediately, (B) the Subscriber will 
immediately pay to Apollo all unpaid amounts owing 
under the Agreement for the period up to and



including the effective date of termination, and (C) the 
Subscriber will not be entitled to a refund or credit for 
any prepaid amounts under the Agreement with 
respect to the period after the effective date of 
termination, which amounts will be retained by Digital 
MGA as liquidated damages and not as a penalty, 
representing a genuine pre-estimate of Apollo's 
damages resulting from the termination of the 
Agreement; 

(ii) if the Subscriber terminates the Agreement pursuant 
to Subsection 12(c), then (A) the Subscription will 
terminate immediately, and (B) Apollo will refund 
to the Subscriber that portion of all pre-paid 
amounts relating to each full calendar month 
remaining in the Term;

(iii) for a period of 30 days after the effective date of 
termination, Apollo will provide the Subscriber with 
access to all Subscriber Data stored on the 
System, in the then-current standard export format or 
another industry-standard format mutually agreed by 
the parties, after which Apollo will have the right to 
permanently delete such Subscriber Data without 
liability to the Subscriber;

(iv) if applicable, each party will promptly return or destroy 
all Confidential Information of the other party in its 
possession or under its control; and

(v) at the request of the Subscriber, Apollo may 
provide transition services at its then-current, 
standard time and materials rates.

(e) Survival.  In addition to those provisions of the Agreement
that are expressly stated to survive termination, the
following provisions of this Part 2 will survive any
termination of the Agreement:  Sections 7 and 8 and
Subsections 6(b), 12(d), 12(e), 13(e), 13(g), 13(h), 13(i),
13(j), 13(l), 13(m) and 13(n).  In addition, the provisions of
Section 2 of this Part 2 will survive as necessary to interpret
the other surviving Sections and Subsections.

13. GENERAL TERMS

(a) Publicity. Apollo may publicly announce (including in press 
releases) Subscriber’s use of the System and may 
reference the Subscriber (using Subscriber’s name and 
logo) in published lists or directories of Apollo's 
customers (including on its website).  All uses of the 
Subscriber’s name and logo will be in compliance with the 
Subscriber’s published trademark usage policy 
communicated to Apollo on or before the Effective Date.

(b) Non-Solicitation.  During the Term and a period of 6 months 
after any termination of the Agreement, neither party will 
employ or engage, or solicit for employment or 
engagement, any employee or independent contractor of 
the other party who became known to that party as a result 
of the Agreement, or attempt to do any of the foregoing or 
assist any other person to do so.

(c) Subcontractors/Service Providers.  Apollo may in its 
discretion engage subcontractors or third party service 
providers to assist in the performance of its obligations 
under the Agreement, provided that Apollo will 
remain fully responsible for all acts or omissions of those 
subcontractors and service providers.

(d) Force Majeure.  Except for payment obligations, neither 
party will be responsible for any delay or failure in 
performance of its obligations under the Agreement to the 
extent that delay or failure is caused by (i) a natural 
disaster, fire, flood, storm, epidemic or power failure, (ii) a 
war (declared or undeclared), insurrection or act of 
terrorism or piracy, (iii) a strike (including illegal work 
stoppage or slowdown) or lockout, (iv) Internet or 
telecommunications failure, or (v) any other cause beyond 
the control and without the fault or negligence of the 
affected party (each, a “Force Majeure Event”).  If a Force

Majeure Event affecting a party continues for a period of 
more than 30 days, then the other party will have the right 
to terminate the Agreement as of the date specified in 
written notice of termination to the affected party. 

(e) Entire Agreement. The components of the Agreement set
out on the Cover Page contain the entire agreement
between the parties regarding the Subscription and the
Subscriber’s access and use of the System and supersede
all prior and contemporaneous agreements, proposals or
representations, written or oral, relating to those matters.
No modification, amendment, or waiver of any provision of
the Agreement will be effective unless in writing and signed
by both parties.

(f) Assignment.  Neither party has the right to assign any of its
rights or obligations under the Agreement, whether by
operation of law or otherwise, without the other party’s prior
written consent (not to be unreasonably withheld,
conditioned or delayed), except that either party has the
right to assign the Agreement in its entirety without the
other party’s consent to its Affiliate or in connection with a
merger, acquisition, corporate reorganization, or sale of all
or substantially all of its assets.  Notwithstanding the
foregoing, if a party is acquired by, sells substantially all of
its assets to, or undergoes a change of control in favour of,
a direct competitor of the other party, then the other party
may terminate the Agreement upon written notice.  Subject
to the foregoing, the Agreement will bind and inure to the
benefit of the parties, their respective successors and
permitted assigns.

(g) Governing Law.  The governing law of the substance of the
Agreement will be the laws of the Province of British
Columbia, Canada, without reference to its conflicts of laws
provisions.  The parties expressly exclude the application
of the United Nations Convention on Contracts for the
International Sale of Goods and all implementing
legislation.

(h) Dispute Resolution.  If there is any dispute arising out of or
relating to the Agreement, then the parties will first use
reasonable good faith efforts to resolve such dispute by
direct negotiation.  If any such dispute is not settled by
agreement between the parties within a reasonable time,
then each party may exercise any rights that it may have at
law or in equity to resolve the dispute.  Venue for any
judicial proceeding will be in Vancouver, British Columbia
and the parties hereby expressly waive any objections or
defences based on lack of jurisdiction.  Notwithstanding the
foregoing in this Subsection or in Subsection 13(g), either
party has the right at any time to seek preliminary or
temporary injunctive relief from any court of competent
jurisdiction and in accordance with any applicable law and
rules of procedure if, in that party's sole judgment, such
action is necessary to avoid irreparable harm or to preserve
the status quo.

(i) Relationship of the Parties. The parties are independent
contractors.  The Agreement does not create a licensee
and licensor relationship, partnership, franchise, joint
venture, agency or fiduciary relationship between the
parties.

(j) Headings and Number.  The division of the Agreement into
various component parts and the division of those parts
into Sections and Subsections, and the headings of those
Sections and Subsections, are for reference only and will
not limit or control the meaning or interpretation of the
Agreement.  Words importing the singular number only
include the plural and vice-versa, and words importing one
gender only include all genders.

(k) Notice.  All notices under the Agreement must be in writing
and must be: (i) emailed to the receiving party, or (ii)
delivered to the receiving party by overnight courier, or (iii)
delivered to the receiving party by hand, or (iv) mailed by
prepaid registered mail and addressed to the receiving
party at its address set out on the Cover Page, or at such
other address of which a party may give notice in



accordance with this Subsection.  Any notice delivered in 
accordance with this Subsection will be deemed to have 
been given when received. 

(l) Waiver.  No failure or delay by either party in exercising any 
right under the Agreement will constitute a waiver of that 
right. 

(m) Severability.  If any provision of the Agreement is held to 
be unenforceable, then the remaining provisions will 
continue in full force and effect.  The parties will in good 
faith negotiate a mutually acceptable and enforceable 
substitute for the unenforceable provision, which substitute 
will be as consistent as possible with the original intent of 
the parties. 

(n) Counterparts and Electronic Delivery.  The Cover Page 
may be executed in counterpart and such counterparts 
together will constitute a single instrument.  Execution and 
delivery of an executed counterpart of the Cover Page by 
any electronic means capable of producing a printed copy 
will be equally effective as delivery of a manually executed 
counterpart. 
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